s 13-CFRChapter-1(1-1-03 Editien) PROPOSED FCC REGULATIONS

$-124-108 § 1 Social Disadvantage

(@ General. Socially disadvantaged individuals are those who have been
subjected to racial or ethnic prejudice or cultural bias because of their identities as
members of groups without regard to their individual qualities. The social disadvantage
must stem from circumstances beyond their control. For social disadvantage relating
to Indian tribes and Alaska Native Corporations, see § 124-113(a} 3(a).

(b) Members of designated groups. (1) In the absence of evidence to the
contrary, the following individuals are presumed to be socially disadvantaged: Blaek
African Americans; Hispanic Americans; Native—Americans—(American—indians:

[ *

(2) An individual seeking socially disadvantaged status as a member of a
designated group may be required to demonstrate that he/she holds himself/herself out
and is identified as a member of a designated group if SBA the FCC has reason to
question such individual’s status as a group member.

(c) Individuals not members of designated groups. &3 An individual who is
not a member of one of the above-named groups must establish his/her individual social
disadvantage on the basis of clear and convincing evidence. A clear and convincing
case of social disadvantage must include the following elements:

Y1) The individual’'s social disadvantage must stem from his or her color,
ethnic origin, gender, physical handicap, long-tern residence in an environment
isolated from the mainstream of American society, or other similar cause not common
to small business persons who are not socially disadvantaged.

@iH2) The individual must demonstrate that he or she has personally suffered
social disadvantage, not merely claim membership in a non-designated group which
could be considered socially disadvantaged.

@ii)3) The individual's social disadvantage must be rooted in treatment which
he or she has experienced in American society, not in other countries.
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t#¥{4) The individual's social disadvantage must be chronic and substantial, not
fleeting or insignificant.

&3] Theindividual’s social disadvantage must have negatively impacted on his
or her entry into and/or advancement in the business world. SBA The FCC will
entertain any relevant evidence in assessing this element of an applicant’s case. SBA
The FCC will particularly consider and place emphasis on the following experiences of
the individual, where relevant:

Education. $BA The FCC shall consider, as evidence of an individual's
social disadvantage, denial of equal access to institutions of higher education; exclusion
from social and professional association with students and teachers; denial educational
honors; social patterns or pressures which have discouraged the individual from
pursuing a professional or business education; and other similar factors.

B)ii) Employment. SBA The FCC shall consider, as evidence of an individual's
social disadvantage, discrimination in hiring; discrimination in promotions and other
aspects of professional advancement; discrimination in pay and fringe benefits;
discrimination in other termns and conditions of employment; retaliatory behavior by
an employer; social patterns or pressures which have channelled the individual into
nonprofessional or non-business fields; and other similar factors.

(6){jli) Business history. $BA The FCC shall consider, as evidence of an
individual’s social disadvantage, unequal access to credit or capital; acquisition of credit
or capital; acquisition of credit or capital under unfavorable circumstances;
discrimination in receipt (award and/or bid) of government contracts; discrimination by
potential clients; exclusion from business or professional organizations; and other
similar factors which have impeded the individual's business development.
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(a)

disadvantaged mdxviduals are socially disadvantaged individuals or
women whose ability to compete in the free enterprise system has been impaired due
to diminished capital and credit opportunities as compared to others in the same or
similar line of business who are not socially disadvantaged, and such diminished
opportunities have precluded or are likely to preclude such individuals from
successfully competing in the open market In determining economic disadvantage fer

: : compare the applicant
concern’s business and ﬂnancxal proﬂle wnh profiles of businesses in the same or
similar line of business which are not owned and controlled by socially and
economically disadvantaged individuals.

¢#2) This program is not intended to assist concerns owned and controlled by
socially disadvantaged individuals of womep who have accumulated substantial wealth,
who have unlimited growth potential or who have not experienced or having overcome
impediments to obtaining access to financing, markets and resources.
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¢ii)(3) For economic disadvantage as it relates to tribally-owned concerns, see
§ 124- 12362 3(Q)2).

€3}b) Factors to be considered. In determining the degree of diminished credit
and capital opportunities of a socially disadvantaged individual of womanSBA
will consider factors relating both to the applicant concern and to the individual(s)
claiming disadvantaged status, including that individual's access to credit and capital;
the financial condition of the applicant concern; and the applicant concern’s access to
credit, capital and markets.

&@}1l] Personal financial condition of the individuals claiming disadvantaged
status. This criterion is designed to assess the relative degree of economic
disadvantage of the individual as well as the individual's potential to capitalize or
otherwise provide financial support for the business. The specific factors to be
considered include but are not limited to: the individual’s personal income for at least
the past two years total fair market value of all assets and the individual s personal
networth 3+ 2 graph 2 : F

AHHi(A] Except as provided in paragraph ta}2)A¥2}_(DI(1)}B) of this
section, when married, an individual upon whom eligibility is based shall submit a
financial statement relating to his/her personal finances and a separate financial
statementrelating to his/her spouse's personal finances. A married applicant individual
resxdmg in any of the commumty property states or temtorles of the United States (e-g—

Washugtea—and—wisem must clearly 1den:t:ify on his or her ﬁnancxa.l statement

those assets which are his or her separate property and those which are community
property. The spouse of such married applicant must similarly identify on his or her
financial statement those assets which are his or her separate property and those which
are community property. A one-half interest in the assets identified as community
property (and income derived from such assets) will be attributed to the applicant
individual for purposes of determining economic disadvantage. Assets or a community
property interest in assets, which applicant spouse has transferred to a non-applicant
spouse within 2 years of the date of the FCC applieation to-the-8{a)-program will be
presumed to be the property of the applicant spouse for purposes of determining his/her
personal net worth. However, such presumption shall not apply to any applicant
spouse who is subject to a legal separation recognized by a court of competent
jurisdiction. A financial statement of a spouse of an applicant is not required if the
individual and his/her spouse are subject to a legal separation recognized by a court of
competent jurisdiction. However, an applicant individual must include on his or her
statement all community property in which he or she has an interest.

3)B] Except for concerns where both spouses are individuals upon whom

eligibility is based, the requirement of paragraph (ad233A33Hb)(1)(1)(A) of this section,
relating to the separate financial statements, applies only to determinations of economic
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disadvantage for-purpeses-of-8(a)-programm-entry. For a concern where both spouses are
individuals upon whom pregram eligibility is based the personal net worth of each

spouse individually will be considered

Business financial condition. This criterion will be used to provide a
financial picture of a firm at a specific point in time in comparison to other concerns in
the same or similar line of business which are not owned and controlled by socially and
economically disadvantaged individuals. In evaluating a concern'’s financial condition,
SBAs the FCC's consideration will include, but not be limited to, the following factors:
business assets, revenues, pre-tax profit, working capital and net worth of the concern,
including the value of the investments in the concern held by the individual claiming
disadvantaged status.

Access to credit and capital. This criterion will be used to evaluate the

ability of the applicant concern to obtain the external support necessary to operate a

competitive business enterprise. In making the evaluation, SBA the FCC shall consider

the concern’s access to credit and capital, including, but not limited to, the following

. factors: Access to long-term financing; equipment trade credit; access to raw materials
and/or supplier trade credit; and bonding capability.
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§ 124112 3 Concerns owned by Indian tribes, including Alaska Native
Corporations.

i : Indian tribes are gemerally
considered socxally and econormcally disadvamaged for purposes of parﬁcipation
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Social disadvantage. An Indian tribe meeting the definition set forth in
4 shall be deemed socially disadvantaged.

(1)
124160

§

Q378101




tribe must emonstrate to SBA w that the tnbe itself is economically
disadvantaged. This shall involve the consideration of available data showing the
tribe’'s economic condition, including but not limited to, the following information:

() The number of tribal members.

(ii) The present tribal unemployment rate.

(iiffy The per capita income of tribal members, excluding judgment awards.
(iv)  The percentage of the local Indian population below the poverty level.
(v) Th¢ tribe’s access to capital markets.

(vi)  The tribal assets as disclosed in a current tribal financial statement. The
statement should list all assets including those which are encumbered or held in trust,
but the status of those encumbered or trust assets should be clearly delineated.

(vii) A list of all wholly or partially owned tribal enterprises or affiliates and the
primary industry classification of each. The list must also specify the members of the
tribe who manage or control such enterprises or serve as officers or directors.

(3) Application process -- forms and documents required. —Exeept-as
previded-in-paragraph—(a)3)}iv)-of this-seetion—in [n order to establish tribal eligibility
to-gualify-for-the-8(a)-program. the Indian tribe must submit the forms and documents
required of 8¢a} applicants generally as well as the following material.

(H A copy of the tribe’s governing document(s) such as its constitution or
business charter.

(ii) Evidence of its recognition as a tribe eligible for the special programs and
services provided by the United States or by its state of residence.

(iii) Copies of its articles of incorporation and bylaws as filed with the
organizing or chartering authority, or similar documents needed to establish and govern
a non-corporate legal entity.

(iv) Documents or materials needed to show the tribe’s economically
disadvantaged status as described in paragraph -{b}2)a)(2] of this section.

Legal business entity organized for profit and susceptible to suit. The
applicant or participating concern must be a separate and distinct legal entity organized
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or chartered by the tribe, or Federal or state authorities. Bxecept-as—provided—in
paragraph—(ai3itivi-of-this-seetion—the m concern’s articles of incorporation must
contain express sovereign immunity waiver language, or a "sue and be sued" clause
which designates United States Federal Courts to be among the courts of competent
jurisdiction for all matters relating to 8BA-s the FCC's programs_ including, but not
limited to., S{aj—Program—Partieipation loans, advance payments and contract
performance. Also, the concern must be organized for profit, and the tribe must
possess economic development powers in the tribe's governing documents.

€3}¢] Ownership. For corporate entities, a tribe must own at least 51 percent of the
voting stock and at least 51 percent of the aggregate of all classes of stock. For non-
corporate entities, a tribe must own at least a 51 percent interest.

“4)d) Control and management. @ Except for concerns owned by ANCs, the
management and daily business operations of a tribally-owned concern must be
controlled by an mdivxdual member(s) of an ecommically disadvantaged tribe—whe
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Thxs paragraph doesnot

preclude management of a tnbally-owned concern by commxttees teams, or Boards
controlled by such individuals.
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td){e) Individual eligibility limitation -(1) Concerns owned by Indian tribes except
those owned by Alaska Native Corporations. The-Small-Business-Aet—as-amended:

provides—that—the—8{a)fRequirements regarding management and daily business
operations are met if a tribally-owned concern is comrolled by one or more members

(2) Concerns owned by Alaska Native Corporations. The Alaska Native
Claims Settlement Act, as amended, provides that a concern which is majority owned
by an Alaska Nauve Corporatmn shall be deemed to be controlled and managed by

Federal programs There ore, S8 m wlll not exe the disadvantaged status
of an individual mvolved in the management of daxly business operations of an Alaska
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$ 134100 4 Definitions.

Alaska Native means a citizen of the United States who is a person of one-fourth
degree or more Alaskan Indian (including Tsimshian Indians not enrolled in the
Metlaktla Indian Community), Eskimo, or Aleut blood, or a combination thereof. The
term includes, in the absence of proof of a minimum blood quantum, any citizen who
is regarded as an Alaska Native.

AlaskaNative Corporation means any Regional Corporation, Village Corporation,
Urban Corporation, or Group Corporation organized under the laws of the State of
Alaska in accordance with the Alaska Native Claims Settlement Act, as amended (43
U.S.C. 1601, et seq.

Indian tribe means any Indian tribe, band, nation, or other organized group or
community of Indians, including any Alaska Native Corporation, as defined in this
section, which is recognized as eligible for the special programs and services provided
by the United States to Indians because of their status as Indians, or is recognized as
such by the State in which such tribe, bank, nation, group, or community resides. See,
definition of "tribally-owned concern.”
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